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Abstract 

Background: Standard form contracts are essential to modern commerce as they reduce transaction costs, ensure 

uniformity and enable large-scale business transactions. However, they also create concerns relating to unequal 

bargaining power, weak consumer consent and the enforcement of unfair or one-sided terms. 

Method: This paper adopts a doctrinal and comparative legal method. It examines Indian, UK and EU legal 

frameworks, judicial decisions, unfair terms regulation and emerging issues in digital contracting. 

Conclusion: The paper concludes that standard form contracts should not be rejected as inherently unfair, but 

their enforceability must depend on transparency, substantive fairness, regulatory supervision and protection 

against oppressive contractual terms. A balanced approach can preserve business efficiency while safeguarding 

consumer rights. 
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1. Introduction 

The modern consumer does not usually bargain 

in the old contractual image of two parties sitting at a 

table and exchanging promises. The consumer enters a 

train, installs an application, opens a bank account, 

buys a flight ticket, subscribes to cloud storage, or 

books an apartment, and the contract is already written. 

The document may be printed in small font, 

incorporated by a hyperlink, displayed through a 

scroll-box, or referred to by a notice placed somewhere 

near the transaction. This is the standard form contract. 

It is pre-drafted by one party, intended for repeated 

use, and offered on terms which the other party can 

usually accept or reject but not alter.1 It is, in short, the 

contract of mass society. 

The legal difficulty is not that standard terms are 

always abusive. Many are mundane and helpful. A 

delivery company needs rules about delivery times and 

lost parcels; an insurer needs standard definitions of 

risk; a platform needs operational policies for user 

accounts. Without standardisation, the cost of 

individual negotiation would be pushed into the price 

of the product or service, and the market may become 

slower, more expensive, even chaotic. Business 

efficiency is therefore a serious value, not a mere 

excuse for corporate power. Still, contract law has 

always treated consent as the source of contractual 

obligation. If the consumer has not meaningfully 

chosen the clause, why should the law enforce it as if 

it were the product of mutual intention? This is the core 

tension of the paper. 

The classical answer was formal. A party who 

signs a document is normally bound by its terms, 

whether or not the party read them.2 In a world of 

negotiated bargains, that rule had strong appeal. In 

mass contracting, it can become harsh. The consumer 

may not read because the terms are too long, too 

technical, too late, or too boring; but sometimes he 

cannot read in any meaningful sense because the term 

concerns future contingencies, legal remedies, data 

processing, or hidden economic incentives which are 

not visible at the point of sale. The no-reading problem 

is not simply laziness. It is a structural feature of 

contemporary markets.3 A person who tried to read 

every online term of service that he encounters would 

 
1 Todd D Rakoff, 'Contracts of Adhesion: An Essay in 

Reconstruction' (1983) 96 Harv L Rev 1173, 1176-78. 
2 L'Estrange v F Graucob Ltd [1934] 2 KB 394 (CA). 

spend a absurd amount of time doing so, and still might 

not understand the real effect. 

This paper asks how law can balance the genuine 

business advantages of standard form contracting with 

the need to protect consumers against unfair surprise, 

defective consent and unequal bargaining power. Its 

thesis is that a balanced regime must distinguish 

between legitimate standardisation and illegitimate 

domination. It should not punish standard forms as 

such. It should police the use of standard forms to 

impose non-transparent, one-sided, disproportionate or 

rights-stripping terms. The argument proceeds 

doctrinally and comparatively. It begins with the 

economic and theoretical justification of standard 

forms, then turns to common-law controls of 

incorporation and construction, modern unfair terms 

regulation in the United Kingdom and the European 

Union, Indian law's developing response, and finally 

the special problems of digital boilerplate. The 

conclusion proposes a layered model of control rather 

than a single magic test. The style of regulation must 

be firm, but it must also remember that business 

certainty is also a consumer interest, in the long run. 

2. Standard Form Contracts and Business 

Efficiency 

Standard form contracts emerged because the 

cost of bargaining every term in every transaction is 

often higher than the value of the transaction itself. 

Standardisation reduces legal and administrative costs. 

It allows firms to train staff, manage risk, price 

products, plan insurance, and process disputes through 

predictable internal systems. The same form can be 

used across thousands or millions of transactions, with 

small changes for local law or product variation. In this 

sense, boilerplate is an infrastructure of commerce. It 

carries rules silently in the background, and that 

silence is part of its commercial utility. 

The efficiency case has several dimensions. First, 

standard forms reduce transaction costs. A consumer 

buying a mobile data plan does not want to spend an 

afternoon negotiating network outage clauses; the 

provider also cannot negotiate with every customer. 

Secondly, standard terms help allocate risk. A courier, 

bank or software provider can calculate price only if it 

knows the extent of liability it is assuming. Thirdly, 

standard forms can produce equality among customers 

3 Yannis Bakos, Florencia Marotta-Wurgler and David R 

Trossen, 'Does Anyone Read the Fine Print? Consumer 

Attention to Standard-Form Contracts' (2014) 43 J Legal 

Stud 1. 
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by giving everyone the same basic terms, at least on 

paper. Fourthly, they create documentary certainty. 

When a dispute arises, the parties and the court can 

consult a written record rather than reconstruct a 

conversation. These advantages explain why standard 

terms are not a marginal exception. They are the 

preffered legal technology of high-volume trade. 

But business efficiency can become a one-sided 

language. The drafter controls what risks are allocated, 

what remedies are excluded, where proceedings must 

be brought, how the price may change, what data may 

be collected, and whether the consumer may exit. 

Standard terms therefore operate like private 

legislation.4 They are drafted by private firms, applied 

generally to classes of persons, and backed by the 

coercive power of law when courts enforce them. This 

is not legislation in the constitutional sense, obviously. 

But its social effect can be legislative: it determines the 

rights and duties of many people who never had a real 

participatory voice in making the rules. 

The old label 'contract of adhesion' captures this 

asymmetry. It suggests that the weaker party adheres 

to a document drafted by the stronger party, rather than 

jointly shaping the bargain.5 The expression should be 

used carefully. Not every form contract is oppressive 

and not every consumer is helpless. Some consumers 

shop around; some firms compete on fair policies; 

some terms are required by regulation. Yet the 

adhesive nature of the form creates a recurring legal 

risk: the appearance of consent may be detached from 

the substance of choice. It is here that a consumer-

rights analysis becomes necessary. 

3. Consent, Incorporation and the Limits of 

Common-Law Technique 

Common-law contract doctrine traditionally 

controlled standard terms through the rules of 

incorporation, interpretation and, in certain cases, 

public policy. Incorporation asks whether the term 

became part of the contract at all. If a party signs a 

contractual document, the signature rule gives 

powerful effect to the writing, even when the party did 

not read it.6 If terms are not signed but are displayed 

by notice, the party relying on them must show that 

reasonable notice was given before or at the time of 

 
4 W David Slawson, 'Standard Form Contracts and 

Democratic Control of Lawmaking Power' (1971) 84 Harv L 

Rev 529. 
5 Kessler (n 1) 632; Rakoff (n 2) 1177-79. 
6 L'Estrange (n 3). 
7 Parker v South Eastern Railway Co (1877) 2 CPD 416 

(CA). 

contracting.7 The timing matters because a term 

presented after the contract is formed cannot normally 

be slipped into the bargain later. 

The notice cases reveal a judicial awareness that 

standard terms may be unseen or misunderstood. In 

Thornton v Shoe Lane Parking, Lord Denning treated 

the ticket machine transaction as concluded when the 

customer took the ticket, so exclusion terms displayed 

inside the car park came too late.8 The case also 

articulated the famous 'red hand' idea: the more 

unusual or onerous the clause, the more clearly it must 

be brought to the customer's attention. Interfoto carried 

that logic forward by refusing to enforce a very 

onerous holding-fee clause where the defendant had 

not been fairly alerted to it.9 These cases are important 

because they use procedure - timing and notice - to 

respond to substantive harshness. 

Interpretation also matters. Ambiguities in 

exclusion clauses have often been construed against 

the party seeking to rely on them. The contra 

proferentem principle is not a complete solution, 

because a well-drafted unfair clause can be perfectly 

clear. Still, it expresses a useful instinct: the drafter 

who controls the language should bear the risk of 

unclear drafting. The common law also moved away 

from older attempts to invalidate exclusion clauses 

through the doctrine of fundamental breach as a rule of 

law. In Photo Production, the House of Lords held that 

the effect of an exclusion clause is primarily a matter 

of construction, not an automatic invalidity rule.10 This 

approach improved doctrinal clarity, but also made 

statutory intervention more important. 

The difficulty with incorporation and 

construction is that they are often under-inclusive. A 

term may be incorporated with adequate formal notice 

and drafted with complete clarity, yet still be unfair. A 

consumer might recieve notice that a bank may vary 

fees unilaterally, or that a platform may terminate the 

account without reason, or that a builder may delay 

possession while the purchaser pays high interest for 

minor delay. The issue is not hiddenness only. It is the 

content of the term. Common-law technique can soften 

the edges of standard forms, but it cannot fully answer 

8 Thornton v Shoe Lane Parking Ltd [1971] 2 QB 163 (CA). 
9 Interfoto Picture Library Ltd v Stiletto Visual Programmes 

Ltd [1989] QB 433 (CA). 
10 Photo Production Ltd v Securicor Transport Ltd [1980] 

AC 827 (HL). 
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the democratic and distributive problem of private 

contractual power. 

4. Market Failure and the Consumer Rights 

Rationale 

Consumer protection is sometimes criticised as 

paternalistic interference with freedom of contract. 

The criticism has force when law too readily rescues a 

person from a bad but understandable bargain. 

However, standard forms present a more complex 

case. The consumer's failure to read or negotiate is 

often rational. Reading is costly, comprehension is 

imperfect, and individual refusal rarely changes 

market terms. If all firms in a sector use similar 

clauses, exit does not create meaningful discipline. 

Even where alternatives exist, consumers often focus 

on price and primary features, not on remote legal 

risks. The market may therefore reward firms for 

hiding the true cost of legal risk in unread boilerplate.11 

The behavioural literature strengthens this point. 

Consumers discount low-probability harms, 

underestimate future disputes, and are attracted by 

immediate price or convenience. A platform may 

promise a free service while extracting value through 

data terms; a lender may highlight the monthly 

instalment while burying charges; a gym may advertise 

a low joining fee but use a cancellation clause which is 

difficult to exercise. The consumer is not always 

foolish. The design of the transaction channels 

attention away from legal risk. Disclosure alone is 

therefore a weak cure. More information can become 

noise, especially when it is long, technical and 

presented at a moment when the consumer wants to 

finish the transaction quickly.12 

At the same time, the consumer rights rationale 

cannot be reduced to sympathy for weakness. Fair 

standard terms improve the quality of markets. They 

make price comparison more honest, reduce disputes, 

and build trust. If consumers suspect that every 

attractive offer hides a trap, they may withdraw, 

overpay for brand reputation, or demand regulation 

after harm has occurred. A fair-terms regime can 

therefore be pro-market. It pushes competition toward 

quality and price rather than clever drafting. This may 

sound idealistic, but it is a very practical point. 

 
11 Oren Bar-Gill, Seduction by Contract: Law, Economics, 

and Psychology in Consumer Markets (OUP 2012) 21-45. 
12 Omri Ben-Shahar and Carl E Schneider, More Than You 

Wanted to Know: The Failure of Mandated Disclosure 

(Princeton University Press 2014). 
13 Unfair Contract Terms Act 1977, ss 2, 3 and 11. 

The challenge is to decide which terms require 

intervention. A price term openly displayed may be 

harsh but not necessarily unfair in the legal sense; 

consumers can compare prices. A hidden arbitration 

clause, unilateral variation power, disproportionate 

penalty, exclusion of mandatory remedies, or term 

allowing assignment without consent may be different. 

Such terms alter the legal architecture of the 

transaction without participating in visible 

competition. The consumer-rights model is strongest 

where a term is not salient, not negotiated, not 

necessary for the main exchange, and creates a 

significant imbalance. 

5. The United Kingdom and European Model of 

Unfair Terms Control 

English law now uses a mixture of common-law 

controls and statutory fairness review. The Unfair 

Contract Terms Act 1977 remains central for exclusion 

and limitation clauses, especially in business contexts. 

It prohibits exclusion of liability for death or personal 

injury caused by negligence and subjects other 

negligence exclusions, and certain clauses in standard 

written terms, to a reasonableness test.13 The 

reasonableness standard asks whether it is fair and 

reasonable to allow reliance on the clause, having 

regard to circumstances known or contemplated when 

the contract was made. In George Mitchell, the House 

of Lords used that standard to refuse protection to a 

limitation clause in the sale of defective cabbage seeds, 

in circumstances where insurance and past practice 

mattered.14 UCTA therefore looks not merely at words, 

but at commercial context. 

For consumer contracts, the Consumer Rights 

Act 2015 is the dominant United Kingdom statute. 

Section 62 provides that an unfair term of a consumer 

contract is not binding on the consumer. The statutory 

test asks whether, contrary to the requirement of good 

faith, a term causes a significant imbalance in the 

parties' rights and obligations to the detriment of the 

consumer.15 The Act also requires transparency: 

written terms must be expressed in plain and 

intelligible language and, where written, must be 

legible. Terms concerning the main subject matter or 

price may escape fairness review only if they are 

transparent and prominent.16 This is important because 

14 George Mitchell (Chesterhall) Ltd v Finney Lock Seeds 

Ltd [1983] 2 AC 803 (HL). 
15 Consumer Rights Act 2015, s 62. 
16 Consumer Rights Act 2015, ss 64 and 68; see also s 69 on 

interpretation most favourable to the consumer. 
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a price term hidden in small print cannot claim the 

same respect as a clearly signalled price. 

The case law under the earlier regulations and the 

CRA shows the difficulty of drawing the boundary 

between legitimate price allocation and unfairness. In 

First National Bank, the House of Lords treated good 

faith as requiring fair and open dealing, not simply 

absence of dishonesty.17 In Abbey National, the 

Supreme Court held that certain bank charges were 

part of the price or remuneration and therefore 

insulated from assessment for fairness as to adequacy, 

under the relevant regulatory framework.18 

ParkingEye v Beavis then complicated the landscape 

by upholding a parking charge which, although not a 

genuine pre-estimate of loss, served a legitimate 

interest and was not unfair in the statutory context.19 

These decisions show that unfairness review is not a 

crude judicial power to rewrite bargains. It is a 

structured inquiry into transparency, imbalance, 

legitimate interest and proportionality. 

European Union law has deeply influenced this 

structure. The Unfair Terms Directive requires 

Member States to ensure that non-individually 

negotiated unfair terms are not binding on consumers, 

and contains a similar test of significant imbalance 

contrary to good faith.20 The Court of Justice has 

insisted that national courts may have to examine 

unfairness of their own motion, because the consumer 

may lack knowledge, resources or incentive to raise the 

point.21 The European model also treats transparency 

as more than grammar. In Kásler, the Court connected 

transparency with the consumer's ability to understand 

the economic consequences of the term.22 This broader 

understanding is especially useful for financial and 

digital contracts, where a clause can be linguistically 

clear but economically opaque. 

 
17 Director General of Fair Trading v First National Bank plc 

[2002] 1 AC 481 (HL). 
18 Office of Fair Trading v Abbey National plc [2009] UKSC 

6, [2010] 1 AC 696. 
19 ParkingEye Ltd v Beavis [2015] UKSC 67, [2015] 3 WLR 

1373. 
20 Council Directive 93/13/EEC of 5 April 1993 on unfair 

terms in consumer contracts [1993] OJ L95/29, arts 3, 5, 6 

and 7. 
21 Case C-243/08 Pannon GSM Zrt v Erzsebet Sustikne 

Gyorfi EU:C:2009:350; Case C-415/11 Mohamed Aziz v 

Caixa d'Estalvis de Catalunya EU:C:2013:164. 
22 Case C-26/13 Kasler v OTP Jelzalogbank Zrt 

EU:C:2014:282. 
23 Competition and Markets Authority, Unfair Contract 

Terms Guidance (CMA37, 31 July 2015, updated 22 January 

The regulatory dimension has recently become 

more significant in the United Kingdom. The 

Competition and Markets Authority's unfair contract 

terms guidance is designed to help traders understand 

how to draft fair and clear terms, and the guidance has 

been refreshed in the context of newer digital and 

consumer-enforcement powers.23 Under the Digital 

Markets, Competition and Consumers Act 2024, the 

CMA has direct consumer enforcement powers, 

including significant penalties for breaches of 

consumer protection law.24 The shift from purely 

private litigation to public enforcement matters. 

Individual consumers often do not sue over low-value 

claims, while unfair clauses can affect thousands of 

people. Regulatory enforcement addresses that 

collective harm. It also gives business a clearer 

incentive to review terms before dispute arise. 

6. The Indian Approach: From Public Policy to 

Statutory Unfair Contracts 

Indian law has historically lacked a single, 

general doctrine equivalent to the EU-style unfair 

terms test. The Indian Contract Act 1872 contains rules 

on consent, coercion, undue influence, fraud, 

misrepresentation, agreements opposed to public 

policy, and restraint of legal proceedings.25 These 

provisions can deal with certain abusive bargains, but 

they were not designed as a full code for mass standard 

terms. As a result, Indian courts developed responses 

through public policy, constitutional values, consumer 

law and sector-specific reasoning. The development is 

uneven, but it is significant. 

Central Inland Water Transport Corporation v 

Brojo Nath Ganguly is the leading example of judicial 

control over an unconscionable term.26 The Supreme 

Court invalidated a clause allowing a government 

company to terminate permanent employees by notice, 

treating it as arbitrary, unfair and opposed to public 

2026) 

<https://www.gov.uk/government/publications/unfair-

contract-terms-cma37> accessed 3 July 2026. 
24 Digital Markets, Competition and Consumers Act 2024, pt 

3; Competition and Markets Authority, 'How the CMA uses 

its direct consumer enforcement powers' (GOV.UK, 28 

August 2025) 

<https://www.gov.uk/government/publications/how-the-

cma-uses-its-direct-consumer-enforcement-powers/how-

the-cma-uses-its-direct-consumer-enforcement-powers> 

accessed 3 July 2026. 
25 Indian Contract Act 1872, ss 16, 23 and 28. 
26 Central Inland Water Transport Corpn Ltd v Brojo Nath 

Ganguly (1986) 3 SCC 156. 
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policy. The judgment is not a general licence to 

invalidate every harsh private contract; its public-

sector and constitutional setting mattered. Yet it 

remains a powerful statement that freedom of contract 

cannot be used to legitimise gross inequality of 

bargaining power. LIC v Consumer Education and 

Research Centre similarly connected standard 

insurance terms with constitutional and social-welfare 

values.27 

Indian law has also shown a more formalist 

tendency in some cases. In courier and insurance 

disputes, courts have sometimes enforced written 

limitations or policy terms strictly, especially where 

the consumer accepted the document and the term was 

part of the contractual allocation of risk.28 This should 

not be read as indifference to fairness. Rather, it shows 

the hard task of balancing consumer protection with 

actuarial and commercial certainty. Insurance, carriage 

and banking cannot work if courts disregard every 

limitation clause after a loss occurs. But certainty 

becomes dangerous when the term is obscure, one-

sided, or used to defeat the very purpose of the 

transaction. 

The Consumer Protection Act 2019 marks a 

statutory step forward. It defines an 'unfair contract' as 

a consumer contract whose terms cause significant 

change in the rights of the consumer, including 

excessive security deposits, disproportionate penalties, 

refusal of early repayment subject to applicable 

penalty, unilateral termination without reasonable 

cause, detrimental assignment without consent, and 

unreasonable charges or obligations.29 The Act also 

empowers State Commissions and the National 

Commission to declare unfair terms null and void.30 

This is a major development because it converts unfair 

contract control from a scattered judicial instinct into 

an express statutory category. 

Real estate cases illustrate the point vividly. In 

Pioneer Urban Land, the Supreme Court refused to 

bind an apartment purchaser to one-sided clauses in a 

builder's agreement where delay and unequal remedial 

provisions were central.31 In IREO Grace Realtech, the 

Court again examined one-sided apartment-buyer 

 
27 Life Insurance Corporation of India v Consumer Education 

and Research Centre (1995) 5 SCC 482. 
28 Bharathi Knitting Co v DHL Worldwide Express Courier 

Division of Airfreight Ltd (1996) 4 SCC 704; Oriental 

Insurance Co Ltd v Sony Cheriyan (1999) 6 SCC 451. 
29 Consumer Protection Act 2019, s 2(46). 
30 Consumer Protection Act 2019, ss 49(2) and 59(2). 
31 Pioneer Urban Land and Infrastructure Ltd v Govindan 

Raghavan (2019) 5 SCC 725. 

clauses and treated statutory recognition of unfair 

contracts under the 2019 Act as confirming a power 

that consumer fora had already exercised under the 

earlier consumer regime.32 These cases show the 

Indian shift from mere consent to fairness in standard 

form consumer contracts, particularly where the 

consumer has paid substantial sums and the drafter has 

reserved broad discretion for itself. 

Still, Indian law faces implementation 

difficulties. Consumer commissions are overburdened, 

drafting quality varies across industries, and many 

consumers lack the time and resources to contest 

terms. There is also a risk of doctrinal over-expansion 

if every disappointment is framed as unfairness. The 

better view is that unfairness should focus on terms 

that significantly change consumer rights, defeat 

reasonable expectations, or impose disproportionate 

consequences unrelated to legitimate business need. 

This approach respects the text of the 2019 Act while 

avoiding an open-ended judicial power to remake 

prices or commercial bargains. 

7. Digital Boilerplate and the New Form of 

Adhesion 

Digital contracting intensifies old problems and 

creates new ones. In paper contracts, the consumer 

may at least see a document. Online, the contract may 

be behind a hyperlink labelled 'Terms', incorporated 

through continued use, changed by notice, or accepted 

by clicking a button that is designed primarily to 

complete purchase. The legal categories of clickwrap, 

browsewrap and sign-in-wrap attempt to translate 

assent doctrine into interface design. United States 

courts have been especially influential in this area. 

ProCD enforced shrinkwrap terms in a software 

transaction, treating post-purchase opportunity to 

reject as sufficient in the context.33 Specht refused to 

enforce hidden software licence terms where users 

were not put on reasonable notice.34 Nguyen rejected 

browsewrap arbitration terms where a hyperlink alone 

did not create sufficient notice or assent.35 Meyer, by 

contrast, enforced Uber's terms where the registration 

screen gave reasonably conspicuous notice and the 

32 IREO Grace Realtech (P) Ltd v Abhishek Khanna (2021) 

3 SCC 241. 
33 ProCD Inc v Zeidenberg 86 F 3d 1447 (7th Cir 1996). 
34 Specht v Netscape Communications Corp 306 F 3d 17 (2d 

Cir 2002). 
35 Nguyen v Barnes & Noble Inc 763 F 3d 1171 (9th Cir 

2014). 
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user manifested assent by registering.36 Berman shows 

the modern insistence that notice must be visually 

conspicuous, not merely technically present.37 

These cases matter beyond the United States 

because they reveal that assent in digital contracting is 

partly a design problem. Font size, colour, placement, 

button wording, screen flow and timing all shape 

whether the consumer understands that a legal act is 

occurring. A tiny grey hyperlink beneath a bright 

purchase button does not communicate obligation in 

the same way as a clear statement that 'By clicking, you 

agree to the Terms'. But even good interface notice 

does not solve all problems. A consumer may 

knowingly click through an arbitration clause, data-

sharing term or unilateral-modification clause without 

understanding its future consequence. Notice is 

necessary, but not sufficient. 

The digital environment also expands the kinds 

of rights affected by standard terms. Platform contracts 

regulate speech, access to work, account termination, 

digital possessions, algorithmic ranking, privacy, and 

data reuse. A unilateral change in platform terms can 

affect creators, drivers, sellers and subscribers at scale. 

The consumer may have invested time, reputation or 

data in the platform, making exit costly. The contract 

is no longer only about a single sale; it may govern 

continuing dependence on a digital ecosystem. This is 

why a purely transactional model of consent looks 

increasingly thin. 

Dark patterns and drip pricing complicate matters 

further. A term may be legally available but practically 

obscured by interface design. A cancellation button 

may be hidden, a renewal term may be pre-ticked, or 

mandatory charges may appear only at the final stage. 

Some of these practices are better understood as unfair 

commercial practices rather than unfair terms, but in 

reality they overlap. The term supplies the legal result 

and the interface supplies the behavioural push. A 

modern fair-terms regime must therefore connect 

contract doctrine with consumer regulation, 

competition policy and data governance. Otherwise the 

law is always one screen behind the business model. 

8. Towards a Balanced Framework 

The balance between business efficiency and 

consumer rights should begin with a simple 

proposition: standard form contracts are legitimate, but 

their legitimacy is conditional. The business must be 

 
36 Meyer v Uber Technologies Inc 868 F 3d 66 (2d Cir 2017). 

allowed to standardise ordinary operational terms, 

allocate predictable risks, and protect itself against 

opportunistic claims. At the same time, the consumer 

must not be treated as having democratically 

authorised every clause merely by signing or clicking. 

A fair legal system therefore needs layers of review. 

Different layers catch different kinds of abuse. 

The first layer is incorporation. Terms should be 

available before the contract is made, and especially 

onerous or unusual terms should be highlighted. This 

layer is concerned with entrance into the bargain. It is 

relatively modest and should be predictable for 

business. The second layer is transparency. Language 

must be plain, legible and economically intelligible. A 

term that a lawyer can parse but an average consumer 

cannot understand is not really transparent. The third 

layer is substantive fairness. The law should ask 

whether the term causes significant imbalance, 

whether it serves a legitimate business interest, and 

whether it goes further than reasonably necessary to 

protect that interest. The fourth layer is remedy and 

enforcement. Unfair terms should not bind the 

consumer, but the rest of the contract should survive 

where it can do so fairly. Public enforcement should be 

available when a term is used systematically. 

This layered model also helps courts avoid 

extremes. One extreme is formalism: enforcing all 

terms because the consumer clicked 'I agree'. The other 

is anti-business moralism: invalidating any term that 

appears tough after the event. Neither is satisfactory. 

The correct question is not whether the term favours 

the business. Many contract terms do. The question is 

whether the term unfairly exploits drafting power, 

opacity or consumer dependence to shift risks that the 

consumer could not reasonably evaluate and which the 

business cannot justify. This is a narrower and more 

principled inquiry. 

Several practical reforms follow. Regulators can 

encourage model clauses in high-risk sectors such as 

housing, credit, digital subscriptions and insurance. 

Law can require plain-language summaries for key 

legal effects, not just generic disclosure. Contract 

design can use layered notices: a short warning for 

unusual risks, with full terms available behind it. 

Consumer organisations can challenge systemic terms 

through representative actions or regulatory 

complaints. Firms can conduct fairness audits before 

launching new terms. These reforms are not hostile to 

37 Berman v Freedom Financial Network LLC 30 F 4th 849 

(9th Cir 2022). 
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business. They reduce litigation, improve trust, and 

make contractual risk more visible. In many sectors, a 

fair term is an efficient term because it lowers the cost 

of future conflict. 

There are limits. Courts should be cautious about 

reviewing the adequacy of the main price where it is 

transparent and prominent. They should also recognise 

genuine commercial necessity, especially in insurance, 

carriage, software security, and regulated financial 

services. But caution is not passivity. A clause 

allowing unilateral termination without reason, total 

exclusion of meaningful remedy, assignment to a 

detriment of consumer without consent, or 

disproportionate penalty for minor breach should 

attract serious scrutiny. The law answer is not to hate 

boilerplate. It is to civilise it. 

9. Conclusion 

Standard form contracts are both a success and a 

failure of modern contract law. They are a success 

because they enable high-volume transactions, lower 

costs, and provide predictable rules for complex 

markets. They are a failure when they allow 

contractual obligation to rest on a fiction of consent 

that no one in the market actually believes. The 

consumer is said to agree, but the real process may be 

closer to submission, habit or necessity. The law 

cannot ignore this without making contract look 

morally empty. 

A coherent response must preserve business 

efficiency while insisting on consumer dignity and 

market fairness. The strongest regimes do not merely 

ask whether a consumer saw words. They ask whether 

the term was transparent, whether it altered rights in a 

significant way, whether it served a legitimate business 

purpose, and whether the consumer retained 

meaningful remedies. The United Kingdom and 

European Union offer developed fairness tests; Indian 

law is moving from public-policy intervention toward 

express statutory unfair contract control; digital cases 

show that online assent depends on interface design as 

well as doctrine. None of these approaches is complete 

by itself. Together they point toward an integrated 

model. 

The final point is that consumer rights and 

efficiency are not opposites. A market built on 

unreadable and unfair terms is not truly efficient; it 

merely shifts costs to weaker parties and to the legal 

system after disputes arise. Fair standard terms can 

reduce those costs in advance. They make commerce 

quicker, but also cleaner. Standard form contract 

should therefore be understood as a necessary 

institution under permanent supervision. It deserves 

enforcement when it organises trade fairly. It deserves 

resistance when it converts business convenience into 

private domination.  
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