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Abstract 

The traditional understanding of trademarks as visual symbols is undergoing a paradigmatic shift in the digital 

age. As commercial enterprises increasingly seek to distinguish their goods and services through sensory 

experiences beyond sight, the protection of unconventional trademarks—encompassing sounds, smells, colors, 

shapes, and textures—has emerged as a critical frontier in intellectual property law. This paper examines the 

evolving landscape of unconventional trademark protection in India, analyzing the theoretical foundations, 

practical challenges, and potential reforms necessary to accommodate these emerging forms of commercial 

identification. Through a comparative analysis of international approaches and an examination of India's current 

legal framework, this research argues for a more comprehensive and nuanced approach to unconventional 

trademark registration that balances commercial innovation with public interest concerns. 
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1. Introduction 

The concept of a trademark has traditionally been 

anchored in visual perception—words, symbols, 

logos, and designs that consumers could see and 

associate with particular goods or services. However, 

the evolution of marketing strategies and consumer 

behavior has fundamentally challenged this narrow 

conception. In an era where brand experiences are 

increasingly multi-sensory, businesses are seeking to 

protect distinctive sounds, smells, textures, and even 

movements as core elements of their commercial 

identity1. 

The jurisprudential foundation of trademark law rests 

on the dual principles of consumer protection and 

commercial fairness. Trademarks serve not merely as 

indicators of source, but as repositories of goodwill 

and commercial reputation built over time through 

consistent quality and service2. When a consumer 

hears the distinctive roar of a Harley-Davidson 

motorcycle or smells the particular fragrance of a 

luxury hotel lobby, these sensory experiences 

function identically to visual marks in creating brand 

recognition and consumer confidence. 

India's trademark jurisprudence, while rooted in 

colonial-era legislation, has shown remarkable 

adaptability to contemporary commercial realities. 

The Trade Marks Act, 1999, represents a significant 

advancement from its predecessor, incorporating 

many international best practices while retaining 

distinctly Indian characteristics3. However, the 

legislation's treatment of unconventional marks 

remains somewhat ambiguous, creating uncertainty 

for businesses and inconsistency in judicial 

interpretation. 

This paper seeks to address this lacuna by examining 

the theoretical foundations of unconventional 

trademark protection, analyzing current legal 

provisions and their judicial interpretation, and 

proposing reforms that would provide clearer 

guidance while maintaining the flexibility necessary 

for future innovation. The research methodology 

combines doctrinal analysis of statutory provisions 

and case law with comparative examination of 

international approaches, particularly focusing on 

jurisdictions that have successfully integrated 

unconventional marks into their trademark systems. 

2. Theoretical Foundations of Unconventional 

Trademarks 

 
1 Jeremy N. Sheff, "Marks, Morals, and Markets" 

(2007) 65 Stanford Law Review 761. 
2 Frank I. Schechter, "The Rational Basis of 

Trademark Protection" (1927) 40 Harvard Law 

Review 813. 
3 The Trade Marks Act, 1999, Statement of Objects 

and Reasons. 

2.1 The Evolution of Trademark Theory 

The theoretical understanding of trademarks has 

undergone significant evolution since the early 

industrial age. Initially conceived as mere indicators 

of commercial origin, modern trademark theory 

recognizes multiple functions: source identification, 

quality assurance, advertising vehicle, and investment 

protection4. This functional approach provides the 

theoretical framework for extending trademark 

protection beyond traditional visual marks. 

The fundamental question underlying unconventional 

trademark protection is whether non-visual signs can 

perform the essential functions of a trademark. 

Economic analysis suggests that any perceptible sign 

capable of distinguishing goods or services in the 

marketplace can theoretically function as a trademark, 

provided it meets certain criteria of distinctiveness 

and non-functionality5. This theoretical foundation 

finds support in consumer psychology research, 

which demonstrates that multi-sensory brand 

experiences create stronger and more durable 

consumer memories than single-sense experiences. 

The distinctiveness requirement, central to all 

trademark systems, takes on particular complexity in 

the context of unconventional marks. While visual 

marks can achieve distinctiveness through arbitrary or 

fanciful design elements, unconventional marks often 

derive their distinctiveness from the inherent novelty 

of using a particular sense for commercial 

identification. However, this novelty-based 

distinctiveness raises questions about the appropriate 

balance between rewarding innovation and preventing 

the monopolization of naturally occurring or 

functional sensory experiences. 

2.2 Philosophical Underpinnings 

The philosophical justification for trademark 

protection has traditionally drawn from both natural 

rights theory and utilitarian considerations. Natural 

rights theory, rooted in Lockean property concepts, 

suggests that businesses deserve protection for the 

creative effort invested in developing distinctive 

commercial identifiers6. This justification extends 

naturally to unconventional marks, where significant 

investment in sensory branding strategies creates 

legitimate property interests worthy of legal 

protection. 

Utilitarian analysis focuses on the social benefits of 

trademark protection, particularly in reducing 

 
4 Barton Beebe, "The Semiotic Analysis of 

Trademark Law" (2004) 51 UCLA Law Review 621. 
5 William M. Landes and Richard A. Posner, 

"Trademark Law: An Economic Perspective" (1987) 

30 Journal of Law and Economics 265. 
6 Robert P. Merges, "Justifying Intellectual Property" 

(2011) Harvard University Press. 
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consumer search costs and promoting quality 

competition7. Unconventional marks can serve these 

utilitarian objectives effectively, providing consumers 

with additional information channels for product 

identification and quality assessment. The distinctive 

sound of a luxury car engine or the particular texture 

of premium clothing can convey quality information 

as effectively as traditional visual marks. 

However, the philosophical case for unconventional 

trademark protection must also grapple with concerns 

about sensory monopolization. Critics argue that 

extensive protection of sound, smell, and tactile 

marks could lead to inappropriate privatization of 

common sensory experiences, potentially limiting 

artistic expression and cultural development8. This 

tension requires careful balancing in both theoretical 

frameworks and practical legal rules. 

2.3 Economic Justifications 

From an economic perspective, unconventional 

trademarks serve important market functions that 

justify legal protection. Brand differentiation through 

sensory experiences can enhance market competition 

by providing additional dimensions along which 

businesses can compete9. This is particularly valuable 

in mature markets where functional differences 

between products are minimal, and sensory branding 

becomes crucial for consumer choice. 

The investment function of trademarks also supports 

protection of unconventional marks. Businesses 

invest substantial resources in developing distinctive 

sensory signatures—from the particular sound of 

closing a luxury car door to the specific fragrance of 

retail environments. Without legal protection, these 

investments would be vulnerable to free-riding by 

competitors, potentially reducing incentives for 

sensory innovation10. 

Economic analysis also reveals potential welfare costs 

of unconventional trademark protection. Over-broad 

protection could create unnecessary barriers to entry 

and limit competitors' ability to provide similar 

sensory experiences that consumers value. The 

challenge for legal systems is to calibrate protection 

levels that preserve innovation incentives while 

preventing anticompetitive effects. 

 
7 Nicholas S. Economides, "The Economics of 

Trademarks" (1988) 78 Trademark Reporter 523. 
8 Rochelle Cooper Dreyfuss, "Expressive Genericity: 

Trademarks as Language in the Pepsi Generation" 

(1990) 65 Notre Dame Law Review 397. 
9 Jean-Luc Piotraut, "Sound Marks and their 

Registrability" (2018) World Intellectual Property 

Review. 
10  Dev Gangjee, "Quelling the Anti-Commons: 

Property Rights in Colour Marks" (2007) Intellectual 

Property Quarterly 231. 

3. Comparative Analysis: International 

Approaches 

3.1 European Union Framework 

The European Union has developed one of the most 

comprehensive frameworks for unconventional 

trademark protection. The European Union 

Intellectual Property Office (EUIPO) has registered 

numerous sound marks, smell marks, and texture 

marks, establishing detailed examination guidelines 

that provide clear criteria for registrability11. The EU 

approach emphasizes the requirement for clear and 

precise representation of the mark, which has evolved 

significantly with technological advancement. 

The landmark Sieckmann case established 

fundamental principles for unconventional mark 

registration in the EU, requiring that trademark 

applications must enable competent authorities and 

the public to determine the precise subject matter of 

protection12. This requirement has been refined 

through subsequent cases and regulatory updates, 

with the EU now accepting various forms of 

representation including audio files for sound marks 

and detailed written descriptions for other sensory 

marks. 

The EU's experience demonstrates both the 

possibilities and challenges of unconventional 

trademark protection. While the system has 

successfully registered many unconventional marks, 

the examination process remains complex and time-

consuming. The requirement for precise 

representation continues to pose challenges, 

particularly for smell and taste marks where 

technological limitations make accurate reproduction 

difficult. 

3.2 United States Approach 

The United States Patent and Trademark Office 

(USPTO) has also embraced unconventional 

trademark registration, though with somewhat 

different emphasis than the EU system. The USPTO's 

approach focuses heavily on evidence of 

distinctiveness, requiring substantial proof that 

unconventional marks have acquired secondary 

meaning in the marketplace13. This evidence-based 

approach has resulted in registration of famous sound 

marks like the NBC chimes and Harley-Davidson's 

distinctive engine sound. 

 
11 European Union Intellectual Property Office, 

"Guidelines for Examination of European Union 

Trade Marks" Part B, Section 4. 
12 Case C-273/00, Ralf Sieckmann v Deutsches 

Patent- und Markenamt [2002] ECR I-11737. 
13 In re General Electric Broadcasting Co., 199 USPQ 

560 (TTAB 1978). 
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The US system's strength lies in its practical focus on 

market evidence rather than theoretical 

categorization. Applicants must demonstrate through 

consumer surveys, advertising expenditure, and 

market recognition that their unconventional marks 

function as source identifiers14. This approach 

provides flexibility while maintaining rigorous 

standards for registration. 

However, the US system also reveals challenges in 

unconventional trademark protection. The 

requirement for extensive evidence of distinctiveness 

can create high barriers to registration, particularly for 

newer businesses or those in niche markets. 

Additionally, the functionality doctrine in US law can 

limit protection for sensory elements that serve 

primarily utilitarian rather than identifying functions. 

3.3 Other Jurisdictions 

Several other jurisdictions have developed interesting 

approaches to unconventional trademark protection. 

Australia's system closely follows EU principles but 

with additional emphasis on consumer perception 

evidence15. Japan has recently expanded its trademark 

system to include sound, color, and motion marks, 

though with stringent examination requirements16. 

The diversity of international approaches reflects 

different philosophical and practical priorities in 

trademark law. Some jurisdictions emphasize 

theoretical consistency and comprehensive protection, 

while others focus on practical market evidence and 

conservative expansion of trademark scope. This 

diversity provides valuable insights for developing 

Indian approaches to unconventional trademark 

protection. 

4. Indian Legal Framework and Current Position 

4.1 Statutory Analysis 

The Trade Marks Act, 1999, provides the 

foundational framework for trademark protection in 

India. Section 2(1)(zb) defines a trademark as "a mark 

capable of being represented graphically and which is 

capable of distinguishing the goods or services of one 

person from those of others"17. This definition, while 

not explicitly excluding unconventional marks, has 

created interpretive challenges regarding the scope of 

protectable subject matter. 

The requirement for graphical representation has 

proven particularly problematic for unconventional 

 
14 Trademark Manual of Examining Procedure 

(TMEP) § 1202.15 (2021). 
15 Australian Trade Marks Office, "Trade Marks 

Examination Manual" Chapter 7. 
16 Japan Patent Office, "Examination Guidelines for 

Sound Marks" (2015). 
17 The Trade Marks Act, 1999, s 2(1)(zb). 

marks. Unlike visual marks that can be easily 

depicted graphically, sound, smell, and tactile marks 

require alternative forms of representation that may 

not strictly satisfy traditional graphical requirements. 

The Act's drafters likely did not anticipate the rapid 

development of unconventional trademark 

applications when crafting this requirement. 

Section 9 of the Act outlines absolute grounds for 

refusal of trademark registration, including marks that 

lack distinctiveness or are purely functional18. These 

provisions apply equally to unconventional marks, 

but their interpretation in the context of sensory 

marks has not been consistently developed through 

judicial precedent. The functionality doctrine, in 

particular, requires careful application to 

unconventional marks where the line between 

functional and identifying purposes may be unclear. 

The Act's enforcement provisions in Chapter XII 

provide remedies for trademark infringement that 

could theoretically apply to unconventional marks19. 

However, the practical challenges of detecting and 

proving infringement of sound, smell, or tactile marks 

have not been thoroughly addressed in Indian 

jurisprudence. This creates uncertainty for both 

trademark owners and potential infringers regarding 

the scope and enforcement of rights in 

unconventional marks. 

4.2 Judicial Interpretation 

Indian courts have addressed unconventional 

trademark issues in limited cases, providing some 

guidance but leaving many questions unresolved. The 

Delhi High Court's decision in Whirlpool of India 

Ltd. v. N.R. Dongre & Ors. acknowledged the 

possibility of sound mark protection but did not 

provide detailed analysis of registration 

requirements20. This case represents early judicial 

recognition of unconventional marks but lacks the 

comprehensive framework necessary for consistent 

application. 

The Supreme Court's broader trademark 

jurisprudence provides some guidance for 

unconventional mark analysis. In Cadila Healthcare 

Ltd. v. Cadila Pharmaceuticals Ltd., the Court 

emphasized the importance of consumer perception 

and likelihood of confusion in trademark disputes21. 

These principles apply equally to unconventional 

marks, though their specific application to sensory 

marks requires further judicial development. 

 
18 Ibid, s 9. 
19 Ibid, Ch XII. 
20 Whirlpool of India Ltd. v N.R. Dongre & Ors., 

1995 PTC 1. 
21 Cadila Healthcare Ltd. v Cadila Pharmaceuticals 

Ltd., (2001) 5 SCC 73. 
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Lower court decisions have shown inconsistent 

approaches to unconventional trademark issues. Some 

courts have been receptive to protecting distinctive 

sensory elements, while others have taken restrictive 

approaches based on literal interpretation of statutory 

language. This inconsistency creates uncertainty for 

businesses seeking to protect unconventional marks 

and suggests the need for clearer guidance from 

higher courts or legislative reform. 

4.3 Registry Practice 

The Indian Trade Marks Registry has shown cautious 

openness to unconventional trademark applications. 

While few such applications have been filed 

compared to traditional marks, the Registry has 

indicated willingness to consider unconventional 

marks that meet statutory requirements22. However, 

the lack of detailed examination guidelines for 

unconventional marks creates procedural uncertainty 

and inconsistent application of standards. 

The Registry's approach to graphical representation 

requirements for unconventional marks has evolved 

gradually. Early applications were often rejected for 

failing to meet strict graphical representation 

standards, but recent practice suggests greater 

flexibility in accepting alternative forms of 

representation. This evolution reflects both 

technological advancement and growing recognition 

of commercial reality in sensory branding. 

Practical challenges in Registry examination of 

unconventional marks include lack of specialized 

expertise in sensory evaluation and limited 

technological infrastructure for reproducing and 

comparing sensory marks. These limitations suggest 

the need for Registry modernization and staff training 

to effectively handle increasing numbers of 

unconventional trademark applications. 

5. Challenges and Obstacles 

5.1 Definitional and Conceptual Challenges 

The primary challenge in unconventional trademark 

protection lies in defining and categorizing different 

types of sensory marks. Unlike visual marks that can 

be easily classified and compared, sensory marks 

exist along continuums that make precise definition 

difficult. Sound marks, for example, may consist of 

musical notes, natural sounds, spoken words, or 

combinations thereof, each raising different issues 

regarding scope of protection and likelihood of 

confusion. 

The distinctiveness requirement poses particular 

challenges for unconventional marks. While visual 

marks can achieve distinctiveness through arbitrary or 

 
22 Indian Trade Marks Registry, "Practice and 

Procedure Manual" (2019). 

fanciful elements, sensory marks often derive 

distinctiveness from the novelty of their commercial 

use rather than inherent creativity. This creates 

questions about appropriate standards for 

distinctiveness assessment and the role of secondary 

meaning in establishing protectable rights. 

Functional analysis becomes complex in the context 

of unconventional marks where sensory elements 

may serve both identifying and utilitarian purposes. 

The sound of a motorcycle engine, for example, 

serves functional purposes related to mechanical 

operation while potentially serving as a source 

identifier. Developing appropriate tests for 

distinguishing between functional and non-functional 

sensory elements requires careful consideration of 

both technical and commercial factors. 

5.2 Practical Implementation Issues 

The practical implementation of unconventional 

trademark protection faces significant technological 

and administrative challenges. Representation 

requirements that work well for visual marks become 

problematic for sensory marks that cannot be easily 

reproduced on paper or in traditional graphic formats. 

Even with digital technology, accurately capturing 

and reproducing sensory experiences remains 

technically challenging and expensive. 

Examination procedures for unconventional marks 

require specialized expertise that may not be readily 

available in traditional trademark offices. Evaluating 

the distinctiveness of a sound mark or the likelihood 

of confusion between smell marks requires different 

skills and knowledge than traditional trademark 

examination. Training examination staff and 

developing appropriate evaluation tools represents a 

significant administrative challenge. 

Enforcement of unconventional trademark rights 

faces practical obstacles that do not exist for visual 

marks. Detecting unauthorized use of sound or smell 

marks requires different investigative techniques and 

may be more expensive than monitoring for visual 

mark infringement. Courts may also face challenges 

in evaluating evidence of infringement when the 

allegedly infringing use cannot be easily preserved or 

reproduced for judicial examination. 

5.3 Economic and Commercial Considerations 

The economic implications of unconventional 

trademark protection extend beyond individual 

businesses to affect entire industries and market 

structures. Over-broad protection of sensory marks 

could lead to inappropriate monopolization of 

common sensory experiences, potentially limiting 

competition and innovation. The challenge lies in 

calibrating protection levels that reward legitimate 

commercial investment while preventing 

anticompetitive effects. 
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Cost considerations affect both businesses seeking 

protection and the trademark system as a whole. The 

expense of developing distinctive sensory brands, 

conducting market research to demonstrate 

distinctiveness, and maintaining registration may be 

prohibitive for smaller businesses. This could create 

competitive disadvantages and limit the benefits of 

sensory branding to larger enterprises with substantial 

marketing budgets. 

International trade implications also merit 

consideration, as differences in unconventional 

trademark protection between countries could affect 

business strategies and competitive positions in 

global markets. Indian businesses operating 

internationally may face disadvantages if domestic 

law provides inadequate protection for sensory 

branding investments, while foreign businesses may 

struggle with inconsistent treatment of 

unconventional marks across different jurisdictions. 

6. Proposed Reforms and Recommendations 

6.1 Legislative Amendments 

The most fundamental reform needed for effective 

unconventional trademark protection in India is 

legislative amendment to clarify the scope of 

protectable subject matter and provide appropriate 

examination standards. The current definition of 

trademark in Section 2(1)(zb) should be amended to 

explicitly include unconventional marks while 

maintaining appropriate limitations based on 

distinctiveness and functionality23. 

The graphical representation requirement should be 

modified to allow alternative forms of representation 

appropriate for different types of marks. This could 

include audio recordings for sound marks, detailed 

written descriptions for smell marks, and digital files 

or samples for tactile marks. The amendment should 

provide flexibility for technological advancement 

while maintaining sufficient precision for legal 

certainty. 

New provisions should address specific issues arising 

with unconventional marks, including specialized 

examination procedures, evidence requirements for 

distinctiveness, and enforcement mechanisms adapted 

to sensory marks. These provisions should draw from 

international best practices while addressing 

particular Indian commercial and legal contexts. 

6.2 Registry Modernization 

The Indian Trade Marks Registry requires significant 

modernization to effectively handle unconventional 

trademark applications. This includes both 

technological infrastructure for handling digital 

 
23 Law Commission of India, "Review of the Trade 

Marks Act, 1999" (2005) Report No. 205. 

representations of sensory marks and staff training in 

specialized examination techniques. Investment in 

modern examination tools and databases would 

improve consistency and efficiency in processing 

unconventional mark applications. 

Detailed examination guidelines for different types of 

unconventional marks should be developed and 

published, providing clear criteria for registrability 

and consistent application of legal standards. These 

guidelines should address representation 

requirements, distinctiveness evaluation, functionality 

analysis, and evidence standards specific to each type 

of sensory mark. 

Collaboration with international trademark offices 

and participation in harmonization efforts would 

benefit both Indian businesses and foreign applicants 

seeking protection in India. This could include 

reciprocal examination agreements, shared databases 

of registered unconventional marks, and coordinated 

enforcement efforts for cross-border infringement. 

6.3 Judicial Guidance and Training 

The development of clear judicial precedents for 

unconventional trademark issues requires both test 

cases and specialized judicial training. Courts need 

guidance on evaluating evidence of distinctiveness for 

sensory marks, applying functionality analysis to 

unconventional marks, and determining likelihood of 

confusion between sensory marks. This may require 

amendments to evidence rules and procedure codes to 

accommodate the unique characteristics of sensory 

mark litigation. 

Specialized intellectual property courts or benches 

could provide more consistent and expert handling of 

unconventional trademark cases. These specialized 

forums could develop expertise in sensory mark 

issues and provide clearer guidance for future cases. 

Training programs for judges and lawyers would 

improve the quality of legal arguments and judicial 

decisions in this area. 

Alternative dispute resolution mechanisms 

specifically designed for intellectual property disputes 

could provide more efficient and expert resolution of 

unconventional trademark conflicts. These 

mechanisms could include mediation by experts 

familiar with sensory branding and arbitration panels 

with specialized knowledge of trademark law and 

commercial practice. 

6.4 Industry and Stakeholder Engagement 

Successful implementation of unconventional 

trademark protection requires active engagement with 

industry stakeholders, consumer groups, and other 

affected parties. Business associations should be 

consulted in developing examination guidelines and 

enforcement procedures to ensure practical 

workability and commercial relevance. Consumer 
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protection organizations should be involved in 

considering the balance between trademark protection 

and public access to sensory experiences. 

Educational initiatives should inform businesses 

about opportunities and requirements for 

unconventional trademark protection. This could 

include workshops, publications, and online resources 

explaining the registration process and business 

strategies for sensory branding. Legal education 

should also incorporate unconventional trademark 

issues to prepare lawyers for practice in this evolving 

area. 

Research and development partnerships between the 

trademark system and academic institutions could 

advance understanding of sensory mark issues and 

develop innovative solutions to technical and legal 

challenges. This could include empirical research on 

consumer perception of sensory marks, technological 

development of representation and examination tools, 

and comparative legal analysis of international 

approaches. 

7. Case Studies and Practical Applications 

7.1 Sound Marks in Practice 

The registration and protection of sound marks 

provides useful illustrations of both opportunities and 

challenges in unconventional trademark protection. 

The famous NBC chimes, registered as a sound mark 

in the United States, demonstrate how distinctive 

audio signatures can function effectively as source 

identifiers24. The three-note sequence has become so 

associated with the NBC brand that consumers 

immediately recognize it even without visual NBC 

branding. 

In the Indian context, several businesses have 

developed distinctive sound signatures that could 

qualify for trademark protection under appropriate 

legal frameworks. The particular jingle used by a 

telecommunications company, the distinctive startup 

sound of electronic devices, or the characteristic 

sound of closing luxury car doors all represent 

potential sound marks that could receive protection if 

legal standards were clarified. 

However, sound mark protection also illustrates 

practical challenges in unconventional trademark law. 

Determining the scope of protection for a sound mark 

requires careful analysis of which elements are 

protected and how similar competing sounds must be 

to constitute infringement. Unlike visual marks where 

comparison can be relatively straightforward, sound 

mark comparison requires consideration of melody, 

rhythm, instrumentation, and overall commercial 

impression. 

 
24 In re General Electric Broadcasting Co., 199 USPQ 

560 (TTAB 1978). 

7.2 Scent and Smell Mark Challenges 

Smell marks represent perhaps the most challenging 

category of unconventional trademarks due to both 

technical and legal difficulties. The famous Chanel 

No. 5 fragrance, while protected by other intellectual 

property rights, illustrates how distinctive scents can 

serve commercial identification functions. Consumers 

recognize this particular fragrance composition and 

associate it with the Chanel brand, demonstrating the 

source-identifying potential of smell marks. 

However, smell mark registration faces significant 

obstacles that have limited successful applications 

worldwide. Technical challenges in accurately 

reproducing and comparing scents make examination 

and enforcement extremely difficult. Legal challenges 

include questions about the scope of protection for 

smell marks and the relationship between trademark 

protection and other forms of intellectual property 

protection for fragrances. 

The functionality doctrine poses particular challenges 

for smell marks, as many scents serve utilitarian 

purposes such as masking unpleasant odors or 

creating pleasant environments. Distinguishing 

between functional and non-functional uses of scent 

in commercial contexts requires careful analysis of 

consumer perception and commercial purpose. This 

complexity has led many jurisdictions to take 

restrictive approaches to smell mark registration. 

7.3 Tactile and Texture Marks 

Tactile marks represent an emerging category of 

unconventional trademarks with significant 

commercial potential. The distinctive texture of 

luxury leather goods, the particular feel of high-

quality textiles, or the characteristic surface treatment 

of electronic devices can all serve as source 

identifiers in appropriate contexts. These tactile 

elements often contribute significantly to consumer 

perception of quality and brand identity. 

The registration of tactile marks faces unique 

representation challenges, as reproducing tactile 

sensations for examination and comparison purposes 

is technically difficult and expensive. Written 

descriptions of texture characteristics may be 

insufficient for precise identification, while physical 

samples are impractical for many examination and 

enforcement purposes. Technological development in 

tactile reproduction may eventually address these 

challenges, but current limitations restrict practical 

implementation of tactile mark protection. 

Distinctiveness analysis for tactile marks requires 

careful consideration of consumer expectations and 

industry practices. In some industries, particular 

textures may be common or functional, limiting their 

potential for trademark protection. In other contexts, 

innovative textural elements may achieve 
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distinctiveness through commercial use and consumer 

recognition. Developing appropriate standards for 

distinctiveness evaluation requires both legal analysis 

and empirical research on consumer behavior. 

8. Future Directions and Emerging Trends 

8.1 Technological Advancement and Digital 

Integration 

The future of unconventional trademark protection 

will be significantly shaped by technological 

advancement, particularly in digital reproduction and 

comparison of sensory experiences. Virtual and 

augmented reality technologies are making it 

increasingly possible to accurately reproduce sound, 

smell, and tactile sensations in digital formats, 

potentially addressing current representation and 

examination challenges. 

Artificial intelligence and machine learning 

technologies offer possibilities for automated 

comparison and analysis of sensory marks. AI 

systems could potentially evaluate similarity between 

sound marks more consistently than human 

examiners, while machine learning algorithms could 

identify patterns in consumer response to sensory 

branding that inform distinctiveness analysis. 

However, these technological solutions also raise new 

questions about the role of human judgment in 

trademark evaluation. 

Blockchain and other distributed ledger technologies 

could provide new approaches to timestamp and 

verify the creation and use of sensory marks, 

potentially addressing some evidentiary challenges in 

distinctiveness determination. Digital rights 

management systems could also facilitate licensing 

and enforcement of unconventional trademark rights 

in digital environments. 

8.2 International Harmonization Efforts 

The future development of unconventional trademark 

law will likely involve increased international 

harmonization as businesses operate across borders 

and seek consistent protection for their sensory 

branding investments. Organizations like the World 

Intellectual Property Organization (WIPO) are 

working to develop common standards and 

procedures for unconventional mark registration and 

protection25. 

Harmonization efforts must balance the benefits of 

consistent international standards with respect for 

different legal traditions and commercial practices. 

While common representation requirements and 

examination procedures could benefit international 

 
25 World Intellectual Property Organization, 

"Standing Committee on the Law of Trademarks" 

WIPO/STrad/INF/1 (2019). 

businesses, different jurisdictions may legitimately 

reach different conclusions about appropriate scope of 

protection based on their particular legal and 

economic contexts. 

Trade agreements and bilateral treaties increasingly 

include intellectual property provisions that could 

affect unconventional trademark protection. Future 

agreements may include specific requirements for 

protection of sensory marks or establish minimum 

standards for examination and enforcement 

procedures. These developments could influence 

domestic law reform and encourage broader adoption 

of unconventional trademark protection. 

8.3 Consumer Behavior and Market Evolution 

Understanding future trends in unconventional 

trademark protection requires attention to evolving 

consumer behavior and marketing practices. Multi-

sensory marketing strategies are becoming 

increasingly sophisticated, with businesses investing 

heavily in creating distinctive sensory experiences 

across all customer touchpoints. This trend suggests 

growing commercial demand for legal protection of 

sensory branding elements. 

Generational differences in consumer behavior may 

also affect the future importance of unconventional 

trademarks. Younger consumers who have grown up 

with digital technology may have different 

relationships with sensory branding and different 

expectations about multi-sensory commercial 

experiences. Research on these generational 

differences could inform future legal development 

and commercial strategy. 

The growth of e-commerce and digital retail 

environments creates both challenges and 

opportunities for sensory branding. While online 

environments traditionally limit sensory experiences 

to visual and auditory elements, technological 

advancement is expanding possibilities for digital 

reproduction of smell, taste, and tactile sensations. 

These developments may increase the commercial 

importance of sensory marks while creating new legal 

challenges for protection and enforcement. 

9. Conclusion 

The protection of unconventional trademarks 

represents a significant frontier in the evolution of 

intellectual property law, requiring careful balance 

between commercial innovation and public interest 

concerns. India's current legal framework provides a 

foundation for such protection but requires substantial 

reform to address the unique challenges posed by 

sensory marks. The theoretical justifications for 

protecting unconventional marks are compelling, 

drawing from both economic efficiency and natural 

rights perspectives while serving important consumer 

protection functions. 
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International experience demonstrates that successful 

implementation of unconventional trademark 

protection is possible but requires comprehensive 

legal reform, administrative modernization, and 

stakeholder engagement. The European Union and 

United States have developed workable frameworks 

that provide useful models for Indian development, 

though adaptation to local legal and commercial 

contexts remains essential. 

The proposed reforms outlined in this paper address 

key challenges through legislative amendment, 

registry modernization, judicial training, and industry 

engagement. These reforms would provide the legal 

certainty necessary for business investment in sensory 

branding while maintaining appropriate limitations to 

prevent anticompetitive effects. However, successful 

implementation requires sustained commitment from 

government, legal profession, and business 

community. 

The future of unconventional trademark protection 

will be shaped by technological advancement, 

international harmonization efforts, and evolving 

consumer behavior. Legal systems must maintain 

flexibility to accommodate these developments while 

providing stable foundations for commercial 

investment and consumer protection. India has the 

opportunity to position itself as a leader in this area 

through thoughtful legal reform and proactive 

engagement with emerging challenges. 

The sound of silence in unconventional trademark 

protection represents both challenge and opportunity. 

Breaking this silence through comprehensive legal 

reform would benefit Indian businesses, consumers, 

and the broader economy while contributing to 

international development of intellectual property 

law. The time for action is now, as delayed reform 

may result in competitive disadvantages and missed 

opportunities for Indian enterprises in global markets. 

The protection of unconventional trademarks 

ultimately serves the fundamental purposes of 

trademark law: protecting consumers, promoting fair 

competition, and rewarding commercial investment. 

By extending these protections to sensory marks, 

Indian law would recognize the reality of modern 

commercial practice while maintaining the principled 

foundations that have served trademark law well 

throughout its evolution. The challenge lies not in 

whether to provide such protection, but in how to do 

so effectively and fairly. 

This research has demonstrated that the theoretical 

foundations, international precedents, and commercial 

necessity all support the development of 

comprehensive unconventional trademark protection 

in India. The specific reforms proposed provide a 

roadmap for implementation that addresses practical 

challenges while maintaining appropriate limitations. 

The success of these reforms will depend on 

sustained commitment from all stakeholders and 

continued adaptation to technological and commercial 

development. 

The future of trademark law lies in recognizing and 

protecting the full range of commercial identification 

methods used by businesses to serve consumers and 

compete in markets. Unconventional trademarks 

represent an essential component of this future, and 

India must act decisively to ensure its legal system 

provides appropriate protection for these important 

commercial assets. 
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